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Energy arbitrations in the
construction sector

Introduction

The world of energy arbitration is immense
and growing. This is a direct consequence of
the mounting need for energy in a modern
technologised and industrialised world, which
has led to a rapid rise in the construction of
energy infrastructure.

The world of energy arbitration is changing.
The relative use of different energy sources
has evolved over the long term, having
witnessed the primacy of oil, rise of natural
gas, and stagnation and decline of coal.
Regardless of which fuel source is utilised,
there is a constant need to construct new
energy facilities capable of extracting fuel
sources, converting them into energy and
distributing them to the end-user. Arbitrators
who before were attuned to the nuances of
gas pricing and electricity offtake agreements

now have to come to terms with the reality of
renewable energy and solar power. Of course,
as is well known, the commercial and scientific
considerations involved in these are
significantly different from those involved in
traditional energy sources.

Finally, the world of energy arbitration is
complex. Given the critical infrastructure
that these facilities provide, an energy
construction project often involves multiple
parties, a very long-term time horizon and
the existence of state entities. It is not
uncommon for disputes to be heavily fought,
with not only billions of dollars on the line,
but also the future of power within a region.

It is against this backdrop that this brief
article seeks to provide some context as to the
types of disputes that typify this area of energy
arbitration. Of course, it is not possible in an
article of this length to cover this entire topic
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comprehensively. Instead, first, some brief
words regarding arbitration in the energy
sector, and then the consideration of three key
themes in this space: (1) time; (2) cost; and (3)
quality. For each theme, this article first
explores issues of risk and the manner in which
these can be addressed through contract
drafting and, second, examines the legal and
contractual principles that frequently arise in
contentious energy arbitration disputes.

Energy arbitrations

There is no question that commercial
arbitration has emerged as the primary forum
for the resolution of disputes in projects for the
construction of energy facilities. International
enforceability provides a key advantage in an
industry that frequently brings together for
each project a vendor and range of specialist
contractors from different parts of the world.
Procuring the expxertise of an experienced energy
industry practitioner to preside over a dispute
neutralises the risks associated with resolving
highly technical disputes in forums that are
unsophisticated in international commercial
matters. Its prevalence has also increased due
to the inclusion of arbitration clauses in leading
standard form contracts, such as the FIDIC
Conditions of Contract for Construction (the
'Red Book'), Contract for EPC/Turnkey Projects
(the 'Silver Book') and Contract for Plant and
Design-Build (the 'Yellow Book').2

There are unique commercial
considerations that apply to energy projects.
These include pre-construction
considerations, and post-construction uses
and demands that are unique to energy
facilities. These considerations also encompass
political factors that can influence legal and
economic policy, such as terms of trade,
subsidies and taxes. In many cases, there are
governmental third parties involved, which
raises additional issues. What these projects all
have in common, however, is the core need
for the mobilisation of resources and expertise
for the design and construction of facilities,
albeit with risk allocation provisions that
account for these additional risks.

Accordingly, it is of critical importance that
parties, when selecting their arbitrators, do so
with an awareness of the array of contractual
clauses and legal principles that are unique to
energy construction disputes. The purpose of
this article is to provide a broad overview of
these issues of risk and the laws and issues of
contract that underline disputes between
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There is no question that conmnercial

arbitration has emerged as the primary forurn
fbr the resolution of disputes in fnojects for the
construction ofenergy facilities.
energy project participants when they do
arise. It is hoped that this will serve as a guide
that familiarises readers with the landscape in
this area.

Tirne

Time-related risk

It is often said that time is everything in
construction. The adverse effects and losses
that flow from delay in a project's completion
are often wide ranging and severe. They can
include an increase in costs for the contractor; lost
production and revenue for the owner; adverse
effects on the payback of loans to financiers;
cashflow and subsequent solvency issues of the
project; knock-on delays in multi-phase projects;
and breaches of ancillary arrangements to
the original contract upon which the project's
viability depends (eg, offtake agreements and
contracts for inputs). This final category is highly
significant in construction projects for energy
facilities. Facility owners, more often than not,
have entered into a binding offtake agreement
to supply energy at a specified level to an offtake
partner from the date of project completion, and
become liable to liquidated damages and other
claims in the event that they are unable to meet
this commitment in a timely manner.

Time-related risks are generally allocated to
the contractor. A detailed project schedule
encompasses key milestones, including a
'notice to proceed' date, 'practical completion'
date, and ultimately, 'final completion'. The
critical path of activities is evident from this
schedule, as is the level of float available to
absorbsome delay in the project'sperformance.
Where critical delay to a project occurs, the
contractor finds itself subject to an owner's
claim for general and liquidated damages.

Despite this default position, a contractor
may find itself aggrieved and the project delayed
as a result of an owner's acts of prevention,
which may include active obstruction of the
site; failure to provide designs, materials or
other obligations that a contractor needs to
perform its scope of works; or imposing
variations or change orders on the contractor.

Additionally, neutral delays in the form of
force majeure fall to the contractor in
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accordance with the default position under
the common law. By contrast, the FIDIC suite
confers upon the contractor a right to seek an
extension of time in respect of neutral delay
events.' The characterisation of an event as
force majeure can form the subject of heated
negotiation.

Time-related disputes

OWNER CLAIMS FOR LIQUIDATED DELAY DAMAGES

Construction contracts often include a liquidated
damages clause as the principal (or exclusive)
remedy available to compensate an owner for a
contractor's failure to achieve timely completion.
Such a remedy levies fronm the contractor an
agreed monetary sum that scales per day/week,
subject to an agreed cap fixed at a percentage
of the contract price (often 10-20 per cent).
This sum represents a genuine pre-estimate of
the losses that an owner will suffer as a result of
delayed completion, and is compensatory rather
than punitive in nature. The main rationale
behind liquidated damages clauses is to avoid
the complex task of proving losses resulting from
delay individually in accordance with general
principles of contract recovery.

In a number of recent landmark decisions,
there has been judicial recognition of a broad
range of losses, both monetary and non-
monetary in nature, that may be taken into
account when calculating the rate of
liquidated damages payable for delay. The
concept of protectable 'legitimate interests'
was introduced in Cavendish,' and the
approach of the Australian High Court in
Paciocco," was broadly consistent with this.

PEtNAi TIES AND F`REVNTON-r

Claims for liquidated delay damages are,
however, subject to two key limitations: the
doctrine of penalties and the prevention
principle.

Under the common law, the doctrine of
penalties dictates that where a liquidated
damage clause stipulates an amount wholly
disproportionate to the value of the
construction contract such that it takes the
form of a payment in trrorem, courts will not

TI : prevention n iplestates that an ow will
not be entitl to claim liquidated damages against
a conthartofrjo a period of d y t is infected
with ys that are the respn bili of the on
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enforce the clause.7 The test for what
constitutes an in terrorem clause differs
substantially across each common law
jurisdiction. The fundamental proposition of
law is that a liquidated damages clause must
be compensatory in nature and not punitive.
By contrast, in civil law jurisdictions, a
liquidated damages clause that is
disproportionate to actual losses suffered is
not struck out as void, but rather, civil courts
will adjust the sum stipulated in the clause to
accord with the actual losses suffered. This
position is perhaps less arbitrary, although it
circumvents to some degree the objective of
liquidated damages clauses being to avoid
having to calculate actual losses.

The prevention principle states that an
owner will not be entitled to claim liquidated
damages against a contractor for a period of
delay that is infected with delays that are the
responsibility of the owner. For instance,
where a project falls ten days behind schedule,
seven of which fall to causes that are the
responsibility of the contractor, and three to
causes that are the responsibility of the owner,
the owner will altogether lose the right to
claim liquidated damages in respect of the full
ten-day period. The results of this principle
may, at times, appear arbitrary, and a contrast
can be drawn with the approach taken by civil
courts that apportion delay losses. The severe
consequences for an owner are further
magnified where the parties' agreement
specifies that liquidated damages are an
exclusive remedy for delay, which may
preclude a party from claiming general
damages in the alternative.'

This scenario is frequently overcome by an
owner by granting an 'extension of time' to the
contractor in respect of periods of owner-
caused delay. Such an extension must be
sourced within the contract documentation,
and often involves a regime that requires a
contractor to give notice of owner-caused
delays, often within specified time limits, which
are then assessed and granted or declined by
the project owner or a site engineer.

In civil law jurisdictions, there is no explicit
equivalent of the prevention principle.
Instead, civil courts rely on the principles of
good faith and fair dealing to give effect to
the universal principle that one shall not
benefit from his or her own wrongdoing.
Some countries, such as China and South
Korea, provide codified authority for courts
to adjust any liquidated damages amounts to
be better apportioned between the loss
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caused by the owner's preventing conduct
a1 the contractor's delay. Others, such as
Germany and France, provide authority that
a party will not be liable for non-perforiance
or delay where it resulted from an external
cause not attributable to that party. Any
failure to do so may disentitle the contractor
to an extension entirely or permit the
contract administrator to reduce the period
of extension accordingly.1

( ONRACTOR R DISR UP TION

Disruption disputes are concerned with a
contractor's loss of productivity as a result of
some form of disturbance by the employer.
These disputes will commonly centre on the
'uneconomic working' of the contractor as a
result of the employer's conduct." The right
of claim may be defined by contract, or as a
breach of an implied term of contract that the
owner-will not prevent or hinder the contractor
in the execution of its work." The Society of
Construction Law (SCL) Protocol comments
that '[m] ost standard forms of contract do not
deal expressly with disruption'.

Contractors making disruption claims are
required to demonstrate a connection between
the alleged disruptive event and the increased
costs associated with their loss of productivity

or 'uneconomic working'. Ihis generally
requires a coiparison betwteen the tender
schedule and delivery mnechanisnis, and the
adapted schedule and mechanisms as a result
of the disruption. There are a variety of
methods by which disruption and productivity
costs can be calculated, and the law is not
prescriptive of any one method over another.

A common approach is the 'measured mile'
approach, in which the contractor compares
its rate of productivity in an undisrupted part
of the project to the rate of productivity in the
disrupted part of the project. Productivity is
measured by the nmunber of hours taken to

produce a unit of'work. This approach may be
impracticable where a project has been
disrupted from its inception, meaning that
there is no baseline productivity from which

to teasure the disruption. As an alternative,
the tender usually specifies an expe ted le vel
of productivity, and a loss of productivity is
realised where the actual productivity rate is
less than the planned productivity rate.

Claimants should also be wary that when
selecting baseline periods of indisrupted
work to comtipare with disrupted work, there
must be a reasonable degree of comparability
between the specific work and surrountling
circumstaiices at both ends of the project.



The value of any comparison is otherwise
substantially diminished. For example, the
undisrupted laying of foundation cannot be
used as a measurement for the disrupted
piping fabrication of a project.

Acotaorcmnolnato oIned
toJ I) Alv P h N*( "ut 0 On of elay and form of
the Polngat,, i T/"on

Co0N'FRA(.,rR CLAIMS FORITf RO -"U I i ()O\

Prolongation disputes involve contractor claims
for costs associated with delay as a result of
owner-based action. They can comprise of a
broad range of overhead costs, opportunity
costs and additional direct costs. These are
often determined by reference to the tender
schedule and any express provisions contained
in the construction contract setting out terms
of recovery of prolongation costs.

A contractor claiming prolongation costs
needs to first prove the causation of delay
and form of the prolongation. In arbitrations
involving energy facilities, this frequently
requires the engagement of programming
experts to analyse and identify the delay,
often through a schedules-analysis approach,
and then a quantum expert to particularise
the various cost items.

Cost items that are often claimed as
prolongation costs include direct costs
associated with additional performance days,
such as labour costs, utility expenses and
security expense; indirect home office
overheads incurred by the contractor's
corporate management, job site and
engineering support personnel costs; idle
equipment costs; and mitigation costs."

Sust'FI" N OF WOR;k )\B)Y- A CO )\N\( AGEOR

Primacy is given to the contract for matters
concerning the suspension of works by a
contractor. The contractor's right to suspend
is generally tied to financial concerns, namely,
non-payment or a failure by the owner to show
evidence of its financial arrangements."

A contractor has no common law right to
suspend work." An exception occurs where
the non-payment may be characterised as
repudiatory conduct or in breach of an
essential term of the contract, in which case,
the contractor may accept the repudiation of
the contract and terminate."'

In the event of a dispute, there will often be
allegations of 'wrongful suspension' and claims
for damages to compensate for losses flowing
therefrom. The liability that may follow may be
substantial. A contractual right to suspend
works must therefore be exercised with caution.

A contractor may seek an extension of time
on the grounds of force majeure under most
standard form contracts for major construction
works." The elements for a successful claim
for relief includes that an event occurred that
was unforeseeable and beyond the reasonable
control of either party. The party seeking
relief is often required to comply with notice
requirements and mitigate the impact of the
neutral delay events on the project. Specific
examples of force majeure events that may
impact energy projects include sudden
shortages in the supply of labour or materials,
labour strikes, weather conditions, economic
events and government actions. As mentioned
earlier, a contractor's entitlement to relief
for force majeure is founded solely in the
contract. The default allocation of neutral risks
at common law falls against the contractor."

Cost

Cost-related risk

The need to complete work within budget
is known as the cost risk. Projects for the
construction of energy facilities generally adopt
a lump sum fixed price contract structure based
on careful negotiation and cost assessment, which
naturally places cost risk on the shoulders of the
contractor. There are two categories of exceptions
to this default position. The first category
comprises cost overruns that the law mandates
will not be borne by the contractor, such as
those flowing from an owner's acts of prevention
or breach of contract. The second category
comprises cost overruns arising from neutral
events for which the contractor is not responsible
according to the terms of the relevant contract.
The parties are free during the negotiation of the
terms of the contract to allocate risk for neutral
delays in whatever manner they see fit.

There are a multitude of issues that can arise
over the course of the project that result in
inflated costs, some of which arise from
intentional conduct, others from factors that
were completely unforeseeable. Explored
below are some of the common claims and
issues that arise in this context.
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Cost related disputed

General damages seek to restore an aggrieved
contractual party to the position he/she would
have been in had the contract been properly
performed.2 2 They are compensatory in nature.

The seminal case of the modern
understanding of general damages is the
English High Court case of ladley v Baxendale?.2

The judges established what is today referred
to as the 'two limbs' of damages: direct losses,
or those that arise naturally out of the breach,
and indirect losses, or those that arise as a
result of the breach that are said to be within
the contemplation of both parties at the time
of the contract's inception.

These fundamental principles provide the
basis for a range of claim types, including for
costs of 'disruption', 'acceleration' and

'prolongation', as well as costs to correct and/
or complete the works. They are, however;
subject to the aggrieved party's obligation to
take reasonable measures to mitigate its losses.2

CONTRACTOR GLOBAL ANDOAL, COST CAIMS

A contractor who suffers cost overruns as a
result of events that are the responsibility of
the owner may seek to recover these costs
using the total cost method.2 ' This method
allows the causation of the various heads of
loss to be proven collectively, where it would
otherwise he impracticable to disentangle
them." The principles of law governing total
cost claims as espoused by the courts are many.2 7

Four elements have emerged in Canadian
jurisprudence:"
* the contractor's tender was reasonable;
* the actual cost is fair and reasonable;

* the overruns resulted from changes/
overruns; and

* there is no other practical method available
to quantil the damages.

Formulations of the requirements in Australia,"
the United States," and the United Kingdom"
are broadly consistent with this position. These
jurisdictions also share the fact that there is
an extremely high threshold to be met before
a total cost claim will succeed. Accordingly,
it is preferable, in the majority of cases, for a
contractor to partictilarise and separately prove
its heads of loss.

A(CCL RATION DAMAGES

Acceleration claims arise where the contractor
has incurred additional costs for expediting
construction pursuant to the owner's
instruction. The question of whether the
contractor is entitled to acceleration costs is
ultimately one of contract interpretation and
depends on whether the contractor or owner
is responsible for the need to accelerate.

In general, acceleration costs comprise the
total cost of performing the work in the
'accelerated' manner, less the costs of
performing the work at the rate specified in
the contract. It has been recognised that the
specific costs that may be incurred by a
contractor accelerating construction may
include premium pay, costs of additional tools,
equipment, labour and overtime.' Thus it is
critical that the contractor records all relevant
costs incurred during the 'accelerated' period,
such as the cost of additional resources and
amount of overtime worked.

There is currently no consensus among
relevant consultants, contractors and
employers concerning how acceleration claims
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should be calculated. Possible methods include
a global or total cost approach, a time impact
methodology and /or formulaic approaches, as
specified in the contract.?

There are a range of neutral issues that lead to
cost overruns (and delay). A few that should
be considered include unforeseen physical
ground conditions that are common given
the exotic locations at which energy facilities
are often built.

The time and cost risk associated with
hidden ground conditions falls by default to the

contractor. However, the allocation of
risk for latent defects under

several standard

th FIDIC
ite, are

sibJect to
an objective

test of whether
the condition was

reasonably foreseeable
by an 'experienced contractor'.* This
is a complex inquiry that may require

the expertise of an arbiter with
an astute technical
understanding to resolve:

LIMtITATION AND) EXCtLUSION

Limitation and exclusion
of liability clauses are often
featured in construction
contracts in order to protect

a party from incurring excessive liability for

delayed or defective performance.
A popular limitation or exclusion clause is

thatwhich limits or excludes the recoverability
of indirect or consequential losses." An
aggrieved contractor may thereby be limited
toclainingdirect losses. 7The characterisation
of losses as 'direct' or 'indirect' often forms a

point of contention between disputing
parties, and so astute contract drafters are
often explicit in what type of loss is not
recoverable, for example, they list 'loss of
earnings' as an excluded or limited loss.

Exclusion of liability clauses are given their
ordinary meaning, but in the event of a dispute,
ambiguity will be interpreted contra profrrentern?

Quality

Quality-related risk

Afrirther fundamental risk in construction is that
of defects in the contractor's performance and/
or in the ultimate facility under construction.
The risks associated with quality fall broadly into
two categories: (1) the risk that performance
does not comply with express contractual
stipulations for materials and workmanship
(commonly by reference to accepted industry
standards, eg, the internationally recognised
International Organization for Standardization
[ISO] standards); and (2) the risk that the
ultimate facility is not fit for purpose (ie,
suitable to meet targets and earn revenue
upon completion). These involve technical
inquiries that are often within the purview of
an independent 'project engineer'.

The adverse consequences of sub-quality
construction of energy facilities are wide
ranging.
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Where defects result in output falling short
of production targets, this can result in third-
party liability on the part of the project owner
to an offtake partner and/or financier. Where
major projects for national infrastructure
are involved, the risks can be magnified
and shortfalls in power or water supply may
have repercussions for local industry and
communities.

Quality-related disputes

BREACH OF CONTRAC~TUAL STANDARDS OR

FITNES FOR PUJRPOS'

Where a contract includes a fitness for
purpose obligation, the contractor is under
an obligation to ensure that the completed
works will be fit for their intended purpose. In
construction projects where the contractor was
also procured to undertake the design phase,
such a quality standard is usually implied
into the contract." To avoid ambiguity,
best practice dictates that the owner should
specify expressly in clear terms the essential
requirements for the ultimate project facility.
Some desired purposes are capable of
definite assessment; examples are having a
'design life' of a certain number of years or
particular outputs from the construction of
a power plant.'" In other cases, however, the
contract may require the project to have the
capacity to achieve certain results in a range
of conditions.4 1

Determinations that materials or
workmanship breach specified contractual
standards, on the other hand, entail a
comparison against a fixed baseline. This is a
technical inquiry of fact in the first instance,
but the issue of remedies for breaches of
building and design standards involves
additional questions of contract and law that
are addressed below.

C -1A1111NC1 10 TH11 PROJ ( I lNGlNElR OR

The project engineer is frequently the neutral
arbiter called on to resolve disputes over quality
at the project site, armed with the power to issue
certificates as to time, cost and quality, such as
certificates for payments, certificates as to the
achievement of milestones or certificates as to
the quality ofworks. The status of that certificate
is determined by contract, but also in accordance
with applicable rules of law. Important aspects of
the project engineer's role, which provide fertile

The project engineer is frequently the neutral
arbiter called on to resolve disputes over quali
at the project site.

ground for challenges to certificates as to the
quality of works, include the following:
* first, the duty of independence and

impartiality, by avoiding conflicts of interest
and associations that might give rise to
bias or the appearance of bias; a breach of
these requirements can have the effect of
invalidating certificates;

* second, acting in accordance with
procedural fairness, by affording due
process and a right to be heard to each
interested party; this right may, however, be
curtailed or eliminated where the contract
so provides; and

* third, the potentially final and binding nature
ofcertificates. The character of the engineer's
certificates is a question of interpretation
of the contract terms, and specifically,
whether the parties intended the engineer
or administrator's certification to be a final
and binding determination of quality ofwork.
If this is found to be the case, grounds for
challenging the quality of works are narrow
and may include a manifest error, fraud, bad
faith or gross negligence. Parties may wish
to specify in their contracts the grounds on
which the certificate may be revoked.

DIEFECTS LIABIITY E1RIOD

A common feature in construction contracts
is a 'defects liability/notification period',"2

within which the owner can direct the
contractor to remedy any defects in the
work brought to the contractor's attention.
The contractor needs to comply with a
properly made request in line with the notice
requirements in order to avoid breaching the
contract. Principles of waiver and estoppel
may preclude an owner from directing the
contractor to correct defects to which the
owner has previously, by word or conduct,
acquiesced.

Where latent defects manifest many years
down the track and demonstrate an earlier
breach of contract by the contractor, the
owner may pursue a claim for damages in
tort of contract, subject to potential time
bars under statutes of limitations.
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Subject to applicable terms of contract, the
following remedies are available to an owner
in respect of defective construction services:
* Damages amounting to the cost of rectifying

the defective work are the primary remedy
available to an owner. An important
qualification on this remedy is that awarding
damages in the sum of rectification costs
would not be unreasonable having regard
to the cost and benefit of undertaking the
work. This inquiry into reasonableness
affords the arbiter a broad discretion to
take into account all relevant circumstances,
but will require consideration of whether
the aggrieved party suffers real loss, and
whether the cost of remedial works is
disproportionately large compared to the
cost of the original works." Importantly, it
requires an inquiry into 'reasonableness in
relation to the particular contract and not
at large'.4

* Specific performance, as a remedy reserved
for the exceptional circumstances where
an award of damages would be inadequate
(eg, where urgent repair work is needed
and the contractor is the only party
capable of performing the work within the
required time)."

Other categories of damages may be sought,
including delay claims and claims for
additional costs, as covered earlier in this
article. Also relevant are the laws of waiver
and estoppel as they apply to potential
acquiescence by the owner to defects in the
contractor's work, by word or conduct.

Conclusion

As is clear, the issues that arise in construction
arbitrations concerning energy facilities
consist of the same fundamental claims,
contractual issues and legal principles as
the broader world of construction disputes.
The energy industry brings with it additional
complexity in the form of international
players and risks, and strict production-driven
scheduling and performance. This article
has sought to provide a brief introduction
to many of these issues, and the associated
commercial risks.
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The eyeWitness mobile app; seeking justice
for the worst international crimes
eyeWitness to Atrocities begins with a simple vision: a world where the perpetrators of the worst
international crimes are held accountable for their actions. As an initiative of the International
Bar Association (IBA), with the support from LexisNexis Legal & Professional, the eyeWitness
to Atrocities app provides a means of documenting human rights atrocities in a secure and
verifiable way so that the material can be used as evidence in a court of law.

Every day, around the world, human rights defenders, investigators, journalists and ordinary citizens
capture photos and video of atrocities committed by violent and oppressive states and groups. eyeWitness provides these
individuals with a tool to increase the impact of the footage they collect by ensuring the images can be authenticated
and, therefore, used in investigations or trials.

With the eyeWitness mobile app, users capture photos or videos with embedded metadata that shows where and when
the image was taken and confirms that it has not been altered. The images and accompanying verification data are
encrypted and stored in a secure gallery within the app. Users then submit this information directly to a storage database
maintained by the eyeWitness organisation, creating a trusted chain of custody. Users retain the ability to share and upload
copies of their now verifiable footage to social media or other outlets.

The eyeWitness to Atrocities app is available to download for free on Android smartphones. For more information, visit
www.eyewitnessproject.org, follow @eyewitnessorg on Twitter or Facebook, or watch the eyeWitness YouTube channel.
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